
 

CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  12 
HEARING DATE:   02/01/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC12-02083 
CASE NAME: ST. MARK VS. SAINT MARK 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY ST. MARK BAPTIST CHURCH PITTSBURG 
* TENTATIVE RULING: * 
 
This matter was taken off calendar by recent order of the Court. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00422 
CASE NAME: CLARK VS. QASSEM 
HEARING ON MOTION TO COMPEL APPEARANCE AND TESTIMONY AT DEPOSITION 
FILED BY BRUCE CLARK, FRANK CLARK 
* TENTATIVE RULING: * 
 
Plaintiffs move for an order that defendant Seterus must produce its employee Matthew 
Ratalsky for deposition.  The motion is granted.  As the Discovery Facilitator recommended, 
Seterus is ordered to make Ratalsky available for deposition, in Portland (unless otherwise 
agreed), at a date to be agreed by counsel but no later than 30 days from today. 
 

mailto:dept12@contracosta.courts.ca.gov
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Plaintiffs have been trying to take this deposition since June of 2017.  To make a long story 
short, the deposition was originally held up by disagreement as to the scope and definiteness of 
the document demands accompanying the notice of deposition.  That disagreement dragged on 
for much longer than it should have, but that reason for refusal disappeared by June of 2018 
when plaintiffs agreed to proceed with the deposition without production of any documents.  In 
the intervening seven months, however, Seterus has continued to stall, asserting various 
technicalities or just refusing to respond.  There is no excuse for this unprofessional conduct. 
 
The Court awards sanctions in the amount of $1,050, payable by Seterus to counsel for plaintiffs 
within 30 days. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01860 
CASE NAME: COOLEY VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY CITY OF RICHMOND, RICHMOND HOUSING AUTHORITY 
* TENTATIVE RULING: * 
 
Defendants City of Richmond and Richmond Housing Authority (RHA) demur to plaintiff’s Third 
Amended Complaint (TAC).  The City demurs to the Fifth Cause of Action, for negligence, and 
Sixth Cause of Action, for intentional infliction of emotional distress.  The demurrers are 
sustained without leave to amend.  If defendants have not filed an answer as to the other 
causes of action, they shall file and serve such answer on or before February 15, 2019. 
 
This case arises out of plaintiff’s claim that defendants rented her uninhabitable premises at 
1300 Roosevelt Ave., #420, Richmond, an apartment complex known as The Hacienda.    
 
General Rules Applicable to Claims against Public Entities 
   
California public entities are liable only as provided by statute.  (Eastburn v. Regional Fire 
Protection Authority (2003) 31 Cal.4th 1175, 1183; Gov’t C. § 815(a).)  They have no direct 
liability for common law torts, such as negligence or intentional infliction of emotional distress.  
(See Miklosy v. Regents of University of California (2008) 44 Cal.4th 876, 899 (“[Government 
Code] section 815 abolishes common law tort liability for public entities”); Eastburn, supra, 31 
Cal.4th at 1183.)  However, they may be vicariously liable for the acts or omissions of public 
employees “if the act or omission would, apart from this section, have given rise to a cause of 
action against that employee or his personal representative” and the public employees is not 
immune from liability.  (Gov’t C. § 815.2(a), (b).) 
 
Statutory causes of action, including causes of action against public entities, must be alleged 
specifically.  (Brenner v. City of El Cajon (2003) 113 Cal.App.4th 434, 439; Lopez v. Southern 
Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.)  Thus, “to state a cause of action against a 
public entity, every fact material to the existence of its statutory liability must be pleaded with 
particularity.”  (Lopez, supra.)  This includes specifically identifying the statute that imposes the 
mandatory duty.  (Searcy v. Hemet Unified School Dist. (1986) 177 Cal.App.3d 792, 
802.)  It also includes specifically stating the language that purportedly establishes the 
mandatory duty.  (See Jacqueline T. v. Alameda County Child Protective Services (2007) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   DEPARTMENT 
HEARING DATE:   02/01/19 

 
 

- 3 - 

155 Cal.App.4th 456, 471 (“Unless the applicable enactment is alleged in specific terms, a court 
cannot determine whether the enactment relied upon was intended to impose an obligatory duty 
to take official action to prevent foreseeable injuries or whether it was merely advisory in 
character.  [Citation]”).) 
 
Fifth Cause of Action, Negligence 
 
The demurrer to this cause of action is sustained, without leave to amend. 
 
Plaintiff seeks to hold the Richmond Housing Authority vicariously under Government Code 
§ 815.2 (a) for the negligent acts of its employees.  However, Government Code § 840 states, 
“Except as provided in this article, a public employee is not liable for injury caused by a 
condition of public property where such condition exists because of any act or omission of such 
employee within the scope of his employment….”  Section 840.2 then provides that there can be 
such liability if the plaintiff pleads and proves certain conditions.  These include that 
  

(a) The dangerous condition was directly attributable wholly or in substantial part 
to a negligent or wrongful act of the employee and the employee had the 
authority and the funds and other means immediately available to take alternative 
action which would not have created the dangerous condition; or 
 
(b) The employee had the authority and it was his responsibility to take adequate 
measures to protect against the dangerous condition at the expense of the public 
entity and the funds and other means for doing so were immediately available to 
him, and he had actual or constructive notice of the dangerous condition 
under Section 840.4 a sufficient time prior to the injury to have taken measures to 
protect against the dangerous condition.  (Gov’t C. § 840.2 (emphasis added.)) 

 
Thus, § 840 makes public employees immune for dangerous conditions of public property 
except as provided under § 840.2. 
 
The court noted all this when it sustained the demurrer to this negligence cause of action in the 
Second Amended Complaint (SAC).  The concluding portion of court’s ruling stated, “The SAC 
is therefore deficient in not referring to § 840.2, and more substantively, in not alleging the facts 
that would bring the allegations within § 840.2.  Plaintiff is given leave to amend accordingly.”  
The Court said then that § 815.2 is not the proper statutory framework for allegations concerning 
dangerous conditions, which are more specifically addressed in §§ 840 and 840.2. 
 
Plaintiff has not amended accordingly.  The TAC does not even mention Government Code § 
840.2, let alone alleging the elements required by that section.  Plaintiff has simply ignored the 
Court’s prior ruling on this very point. 
 
Plaintiff argues that her negligence claim is valid based on Delta Farms Reclamation Dist. v. 
Superior Court (1983) 33 Cal.3d 699.  There, parents saw two girls drown in a canal owned by a 
public entity.  The girls’ mothers may have labeled their cause of action as being for negligent 
infliction of emotional distress.  However, in analyzing the claim, the California Supreme Court 
treated it as a claim for dangerous condition of public property where the only damage was 

https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=4c2e625b-51d7-4da5-9e33-feb2ae4e7121&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-G5K1-66B9-8033-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AAMAACAAFAADAADAAEAAD&ecomp=v311k&prid=f2695d6b-e5f8-4fd1-9877-aef4b3bbd5de
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emotional, not physical.  The court held that such a claim could be brought.  It did not hold that a 
common law cause of action for negligence may be brought against a public entity.  (See Delta 
Farms Reclamation Dist. v. Superior Court, supra, 33 Cal.3d at 710-11.)  Delta Farms does not 
provide support for plaintiff’s cause of action for negligence. 
 
Sixth Cause of Action, Intentional Infliction of Emotional Distress 
 
The demurrer to this cause of action is sustained, without leave to amend. 
 
The arguments in support and in opposition of the demurrer to this cause of action are the same 
as regarding the Fifth Cause of Action.  The ruling is likewise the same. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-02390 
CASE NAME: CURZI VS. CAMPOS 
HEARING ON MOTION FOR TRIAL SETTING PREFERENCE PURSUANT TO CCP 36 
FILED BY CAESAR CURZI 
* TENTATIVE RULING: * 
 
Counsel to appear for scheduling of trial and other dates. 
 
The Court notes that the parties reported they would be mediating in December.  The Court will 
be inquiring as to that. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-00150 
CASE NAME: CP CARRIER VS. SHAKOOR 
HEARING ON DEMURRER TO CROSS-COMPLAINT of SHAKOOR 
FILED BY CP CARRIER, INC. 
* TENTATIVE RULING: * 
 
Cross-defendant CP Carrier demurs to cross-claimant Shakoor’s cross-claim.  The demurrer is 
unopposed, and it is sustained with leave to amend.  Shakoor may file and serve an amended 
cross-complaint within 30 days after service of an Order After Hearing hereon. 
 
The cross-complaint is filed on a standard form with checked boxes, but it has virtually no text.  
Except for specifying that the claim is for breach of contract and that the asserted damages are 
$85,000, the cross-complaint contains literally no factual content as to the asserted basis for 
the claim. 
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 6.  TIME:  9:00   CASE#: MSC18-00520 
CASE NAME: NELSON VS. ANDERSON 
HEARING ON MOTION TO COMPEL PLAINTIFF TO PROVIDE DISCOVERY RESPONSES 
FILED BY AMBER ANDERSON 
* TENTATIVE RULING: * 
 
Defendant moves to compel responses to discovery.  Plaintiff has filed a response essentially 
conceding the motion – admitting that the discovery was properly served and was not 
responded to, but promising to respond now. 
 
Accordingly, the motion to compel discovery responses is granted.  Plaintiff must serve 

responses to defendant’s first set of form interrogatories, first set of special interrogatories, and  

first set of document requests (all served on or about April 17, 2018), without objections, within 

30 days following service of the Order After Hearing hereon.  Plaintiff must also produce all 

responsive documents within 35 days following service of the Order After Hearing hereon. 

Sanctions are awarded in the amount of $560, payable by plaintiff to counsel for defendant 

within 30 days following service of the Order After Hearing hereon. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00640 
CASE NAME: GOLDEN STATE VS. IGNITE FARM 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY IGNITE FARM, LLC, KINDER'S GRILL, INC., JOSEPH RAINERO 
* TENTATIVE RULING: * 
 
This motion was taken off calendar by stipulation. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-01210 
CASE NAME: SANTOMAURO VS. 360 MORTGAGE 
SPECIAL SET HEARING ON: MOTION FOR PRELIMINARY INJUNCTION 
SET BY COURT 
* TENTATIVE RULING: * 
 
The unopposed motion for preliminary injunction is granted.  Defendants are ordered not to 
proceed with a foreclosure sale, pending further order of this Court. 
 
This preliminary injunction matter has been calendared for hearing several times, and each time 
there has been a stipulation to continue the hearing and maintain the TRO while the parties 
negotiate toward a possible resolution.  This time there has been no stipulation.  Neither, 
however, has defendant filed any opposition to the motion for preliminary injunction.  Repeated 
calls to the attorneys have given no better information.  Plaintiffs’ counsel has stated simply that 
the matter is going forward, and defendant’s counsel has not responded to messages. 
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At this point, the Court must infer that despite the lack of stipulation, defendant feels no urgency 
in getting to a foreclosure sale and therefore is willing to accede to a preliminary injunction 
preventing such a sale.  (Which is not necessarily the same thing as conceding that plaintiffs 
have a valid lawsuit, as to which the Court is making no ruling at this time.) 
 
Because the Court is not aware that there has been any settlement or modification agreement, 
however, the Court indicates that if negotiations should break down, it would be open to 
defendant to move to vacate the preliminary injunction, or modify it such as by requiring a bond 
or payment of interim rent. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-02150 
CASE NAME: SMUTNY VS. SELECT PORTFOLIO SERVICING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SELECT PORTFOLIO SERVICING 
* TENTATIVE RULING: * 
 
The demurrer is continued to March 1, 2019 at 9:00 a.m. by the joint request of the parties.  
The Court observes that if plaintiff hires counsel, it will undoubtedly be a good idea for the 
attorneys to meet and confer about amending the complaint, before proceeding with 
the demurrer. 
 

  

10.  TIME:  9:00   CASE#: MSC18-02592 
CASE NAME: GRANADOS VS. WILMINGTON SAVINGS 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY ELIZABETH GRANADOS 
* TENTATIVE RULING: * 
 
This motion is continued by stipulation to February 22, 2019, at 9:00 a.m.  The TRO remains in 
place.  The parties should notify the Court as soon as possible if there is a settlement or other 
agreement, so that the Court knows whether it should proceed to review the case. 
 

  

11.  TIME:  9:00   CASE#: MSN18-1849 
CASE NAME: DELGADO VS DMV 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY THE DEPARTMENT OF MOTOR VEHICLES 
* TENTATIVE RULING: * 
 
DMV’s motion for reconsideration is denied. 
 
The Court granted the writ in this case because at the administrative hearing, DMV failed to 
carry its burden of showing that the administering officer was properly trained on the Draeger.  
DMV now comes in with doubly belated evidence that the officer was trained in another 
jurisdiction.  Even if this were the forum for the original evidentiary hearing, that would properly 
qualify as new and different facts under § 1008 only if there were a showing why this fact could 
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not have been adduced at the evidentiary hearing.  But as it stands, the newly adduced fact is 
not properly before the Court at all, because it would not show what DMV would have needed to 
show in this Court – not that the officer was properly trained, but rather that DMV proved at the 
hearing that the officer was properly trained.  It didn’t, and its tardy investigation cannot fix that. 
 
Petitioner, in her opposition, tries to assert a claim for attorney fees.  That can’t be done in an 
opposition to an unrelated motion; petitioner would need to file her own noticed motion.  
Accordingly, on its own motion the Court strikes the entry for attorney fees on petitioner’s 
memorandum of costs. 
 
Before she files a motion for fees, however, petitioner would do well to consider the Court’s 
previous observation on the record to the effect that petitioner appears to be receiving an 
entirely undeserved windfall here.  That observation is all the more forceful, now that it is being 
brought out that indeed the officer was properly trained, and petitioner would surely have lost 
this writ proceeding if only the officer had obeyed the subpoena and/or if DMV’s lawyer had 
been more diligent at the hearing. 
 
The Court declines to read petitioner’s improperly filed sur-reply. 
 

  

12.  TIME:  9:00   CASE#: MSN18-1959 
CASE NAME: DOCTOR'S ASSOCIATES VS. TRIPATHI 
HEARING ON MOTION FOR AMENDED JUDGMENT AND FOR NON-MONEY JUDGMENT 
FILED BY DOCTOR'S ASSOCIATES INC. 
* TENTATIVE RULING: * 
 
Plaintiff, the franchisor of the Subway chain, filed an arbitration action in Connecticut against 
defendant, alleging breaches of the franchise agreement and seeking termination of the 
franchise.  The arbitrator ruled in plaintiff’s favor, and a Connecticut court then entered judgment 
for plaintiff on the arbitration award. 
 
Plaintiff filed this proceeding to domesticate the Connecticut judgment.  A money judgment on 
the out-of-state judgment was entered automatically by the Clerk’s office.  Now, plaintiff moves 
further to amend the judgment to add injunctive provisions, requiring defendant to dis-identify its 
business from Subway, in accordance with the arbitration award and Connecticut judgment. 
 
The motion is unopposed, and it is granted. 
 

  

13.  TIME: 10:00   CASE#: MSC18-02460 
CASE NAME: ACHEAMPONG-QUAYE VS. LOANCARE 
HEARING ON OSC RE: WHY A PRELIMINARY INJUNCTION 
SHOULD NOT BE GRANTED 
* TENTATIVE RULING: * 
 
Plaintiffs’ request for a preliminary injunction is denied.  The temporary restraining order, 
issued on January 18, 2019, is hereby dissolved.  The basis for this ruling is as follows. 
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1st C/A.  Plaintiffs have not shown the likelihood of prevailing on the First Cause of Action for 
violations of Civil Code § 2923.6.  The version of the statute in effect during 2018, when the 
alleged violations took place, did not prohibit dual tracking.  Further, plaintiffs have failed to 
show a “material” HBOR violation because they have failed to offer evidence that they qualified 
for a loan modification, and that an appeal from the denial of their application for a loan 
modification would have been successful.  (See Civ. Code § 2924.12(a) [courts may enjoin only 
a “material” violation]; Johnson v. PNC Mortg. (N.D.Cal. Aug. 12, 2014) 2014 U.S. Dist. LEXIS 
111846, p. 42 [“”even if there were a violation, it was immaterial”].) 
 
2nd C/A.  Plaintiffs’ showing of materiality is even weaker as to the alleged violation of Civil 
Code § 2923.7.  The purpose of a single point of contact is to aid borrowers in submitting and 
tracking the progress of “an available foreclosure prevention alternative”.  (Id., subd. (b).)  Here, 
plaintiffs allege that they successfully prepared and submitted a complete application for a loan 
modification, the alternative of their choice, and that plaintiffs received a written denial of that 
application.  Plaintiffs offer no evidence that their application would have fared any better had a 
SPOC been assigned. 
 
3rd C/A.  The remedy for negligence is an award of monetary damages, not injunctive relief.  
Further, the analysis of the element of causation for this cause of action would be essentially 
the same as the analysis of HBOR materiality set forth above. 
 
4th C/A.  Plaintiffs have failed to show a material HBOR violation, and accordingly have not 
shown an actionable violation of the Unfair Competition Law. 
 
Relative Interim Harm.  Because plaintiffs have failed to show a likelihood of prevailing on the 
merits of any of cause of action, the Court need not go on to consider the balancing of harms.  
(See, Jessen v. Keystone Sav. & Loan Assn. (1983) 142 Cal.App.3d 454, 459; Mamerto Q. v. 
Wachoivia Mortg. (E.D.Cal. July 26, 2011) 2011 U.S.Dist.LEXIS 82329, at *6 [“although 
foreclosure will create irreparable harm, foreclosure is inevitable because Plaintiffs have not 
repaid the loan nor alleged their ability to repay the loan”].) 
 
Undertaking.  If plaintiffs contest the Court’s tentative ruling, they should be prepared to 
discuss the issue of the required undertaking, or an undertaking substitute, such as monthly 
payments.  (Code of Civil Procedure § 529.  See Oksner v. Superior Court (1964) 229 
Cal.App.2d 672, 687 [an order for a preliminary injunction that does not provide for an 
undertaking is a nullity].)  Plaintiffs argue that there is ample equity in the property, but they do 
not offer supporting evidence.  Further, plaintiffs have not persuaded the Court that allowing 
them to live rent-free in the subject residence, despite their admitted default, would be equitable.  
(See, Davenport v. Blue Cross of California (1997) 52 Cal.App.4th 435, 454-55 [“[a] preliminary 
injunction is an equitable remedy, and … one who seeks equity must do equity”].) 
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14.  TIME: 9:01   CASE#: MSN18-1998 
CASE NAME: DOCTOR’S ASSOCIATES VS. TRIPATHI 
HEARING ON MOTION FOR AMENDED JUDGMENT AND FOR NON-MONEY JUDGMENT 
FILED BY DOCTOR’S ASSOCIATES 
* TENTATIVE RULING: * 
 
Plaintiff, the franchisor of the Subway chain, filed an arbitration action in Connecticut against 
defendant, alleging breaches of the franchise agreement and seeking termination of the 
franchise.  The arbitrator ruled in plaintiff’s favor, and a Connecticut court then entered judgment 
for plaintiff on the arbitration award. 
 
Plaintiff filed this proceeding to domesticate the Connecticut judgment.  A money judgment on 
the out-of-state judgment was entered automatically by the Clerk’s office.  Now, plaintiff moves 
further to amend the judgment to add injunctive provisions, requiring defendant to dis-identify its 
business from Subway, in accordance with the arbitration award and Connecticut judgment. 
 
The motion is unopposed, and it is granted. 
 
On an administrative note:  This motion was moved from Department 33’s calendar to 
Department 12 because, without full inspection, it appeared to be potentially duplicative of 
Line 12.  Examining both files, however, the Court sees that the motions are parallel but involve 
different franchise agreements.  Because counsel had previously been advised that the motion 
was being moved to Department 12, it is being handled here.  Any future proceedings in this 
case, however, will return to Department 33. 
 

 

 


